Chapter Six

JUDICIARY

INTRODUCTION
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phupreripn fandumeidl FLifhes e Ry alrcadn read PAor thte pediciony L Ty
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in any soclety. dispules are bound (o artse belween individuals,
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between groups and between indiwviduals or groups and govermment
All such dispules must be setlled by an independent body in
accordance with Lthe principle of rule of Law, This idea of rule of law
implies that all individuals — vieh and poor, men or women, forward
ot backward castes — are subjected (o0 the ssme law. The principal

role of the judiclary s to protect mile of law and ensure supremacy
ol law. Il safeguards rights of the indwvidual. settles disputes In
accordance with the Iaw and ensures thal democracy docs niol give

way (o individual or group
dictatorship. In arder to be able Lo do
all this. 1t 18 necessary thal the
Judictary s Independent of any
political pressures.

Whial {s mennt by an tndependent
judiciary? How Is Lhis Indepenidence
ensurad? '

Independence of Judiciary
Simply staled independence of
Judiciary micans (hal

& Lhe olther organs of Lhe government
like the executive and legislature
must nol restrain the funetloming
of Lhe judictary in such & way that
it is unable (o do jusiice.

= the other organs of the government
should not interfere with the
decision of Lhe judiciary.

& judges must be able lo perdorm
thetr functions without lear or
Fvonr.

Independence of the judictary does
not imply arblirariness or absence of
accountability. Judiciary s a part of
the demoeralic political struclure of the
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country. It is therefore accountable (o the Consiitution,
lo the democrmatic tradittons and (o the people of the
country.

How can the Independence of judiclary be provided
and protected?

The Indian Constilutlon has ensured the
mdependence of the judictary through a number of
measures: The legislature Is nol involved in the process of
appointment of Judges. Thus, it was believed that party
polilles would nol play a role In Lthe process ol
appalnimenis. In order o be appointed as a Judge. a
person must have experience as a lawyer and /or must be
well versed i law. Political opinions of the person or his/
her political loyalty should not be the criteria for
appointments to judiclary.

The judges haye a fixed lenure. They hold office Ul
reaching the age of relirement. Only in exceptional cases,
fudges mey be remaved. Bul otherwise, they have security
of tenure, Security of teaure ensures Lhal, judges could
function withou! fear or favour. The Constitution
preserbes a very dillicull procedure [or removal of judges.
The Conslilution makers belleved thal a difficull
procedure of removal would provide security of offfee to
the members of judiclary.

The |pdictary s notl financlally dependent on efther
Lhe execulive or legislature. The Consttution provides Lhat
the salaries and allowances of the juddes are nol subjected
Lo the approval of the legisiature, The actlons and
decistons of the judges are immune from personal
ertifetsms: The fudietiry has the power (o penallse those
whao are [ound gutlly of contempi of court. This authority
of the court is seen as an elfective protection to tie judges
rom unfalr criliclsm, Parllament cannol disciiss Lhe
conduct of the judges excepl when the proceeding (o
remove @ judge s being carried oul. This gives the
|usdhictary independence (o adjudicate without fear of betng
criticised,

2E43E



Chanter G Jedwsmy

dctiviiy

Hold a debate m class on the ollowing
taple,

Which of the following Factors do you (hink,
work as eonstraints over the fudges in
giving thelr rulings? Do you think these are
Justified?

Constitution

Precedents

Opinion of other courts

Publie opinion

Medta

Traditions of law

Laws

Time and slafl constramnls

Fear af public eriticism

Fear of action by execulive

ol B @B B e

Appoiniment of Judges

The appointment of judges has never been Irde [rom
palitical controversy, Il is parl of the polilical process, I
makes a difference wha serves in the Supreme Court and
High Court— a difference in how the Constitulion is
interpreted. The politieal phtlosophy of the judges. their
views about active and assertve judiclacy or controlied
dnd committed judictary have an impact on the Bte of the
legislations enacted, Counel] of Minlsters, Governors and
Cluef Minusters and Chief Justice of India — all influence
the process of judicial appotntment.

As faras the appaintment of the ChiefJustice of India
(CS1) 1s concerned, over the years, a convention had
develaped wherely the senlor-most (udde of Lhe Supremns
Court was appointed as the Chief Justice of India. This
convention was however broken twice. In 1973 A N. Ray
was appointed as CJl siperseding three sentor Judges.
Again, Justice M.H. Beg was appointed superseding
Justice HR. Rhanna (1975)
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The other Judges of the Supreme Court and the High
Courl are appointed by the President after ‘consulting”
tire CJ1. This, in effect. meant that the final decisions in
matters of appointmenl restiéd with the Councll of
Ministers, Whal then. was the siatus of Lhe consullation
with the Chiel Justice?

This matter came up before the Supremie Court again
and again between 1982 and 1968, Initially, the court

s fm‘qﬂ@ #heCpimeg [elt that role of the Chief Justice was purely consultative.

Thien 1L Look the view What the opition of e Chilel Justice
must be followed by the President. Finally, the Supreme
Court has come up with a novel procedure: it has
sugsested that the Chiel Justice should recommend
names of persons (o be appointed in consullation with
four sentor-most Judges af the Courl. Thus. the Supreme

‘Court has established the principle of collegality in

making recommendations for appolntments. Al the
moment therefore, in malters of appointment the declsion
of the group of sentor judges of the Supreme Court carries
grealer welght, Thus, in matters of appointment to the
judiciary, e Supreme Court and the Council of Miristers
play an mporiant role,

Removal of Judges

The removal of (udges of the Supreme Court and the High
Courts s also extremely difficult. A Judge of the Supreme
Court or High Court can be remioved only on the ground
of proven misbehaviour or Incapacity. A mollon
conlalning the charges against the judge must be
approved by spectal majority in both Houses of the
Parliament. Do you remember what special majority
mcans? We have studied this in the chapter on Elections.
It is clear froun Lhils procedurs Lhal removal of 4 judde s a
very difficull procedure and unless there 1s a general
consensus amung Members of the Parltament, a judge
cannol be removed, [ should also be noted that while tn
making appointments, the execullve plays & crucial rofe;
Lhe legislature has the powers of removal. This has ensured
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both balance of power and tndependence of the judictary. So far,
only one case of removal of a judge of the Supreme Court came up
{or consideration belore Parltament. In (hat case. (hough Ui molton
en) two-thitvds majority, 1§ did nol have the support of the majority of
the tolal strensth of the House and therefore, the judge was not
removed,

Unsuccessful Attempt to Remove & Judge

T 1801 the first-ever motion to remove & Suprems: Conn

Justice was signed by 108 membsers of Partinment. dustios

V. Romnswinmi, during his tenore os the Chief Justice of

the Ponmnb ond Huryann High Court wms accused of
misapproprinting funds. in 02, & year after Parfiomen -
had started the removal procecdings, a high-profile nquiry. )|
commitssian conststing of Juddes of the Saprema Eﬂ!ﬂt ..--\'
found Justec V. Remmswami “guilty of wilfish s
mitsises of office © - . omd moml Imgih.]-pla by using

funds for prlv:lm purpeses amd; Teckiess d‘lm:mﬂ d i
statutory males” while serving as the, Chiel duﬂju?-gfﬂm
Punjab and Haryana High Court. Desplte this strong
indictment, Ramaswami m:'li'l:ﬂll the ]'lﬂ{ltul:nmhlq'
molion  Tee nnm'tr:mllﬂ] removal. - The mattan
recommrnding his remowad gol the Itl;[td‘l’ﬂ!l !‘.ﬁi‘u l.hlrﬂll !
majority ameng the members who nmfp:m;tuudvnlmg,
bt e Comgress ]'u.ﬂ"i}‘ uhntahm:l froim wvitligg i the
Heouse. Therefore, the motion could not gt the support of
ane-hatll of the total strength of the Fouse,

Check your progress
& Why 15 tndependence of the fudictarny
ant?
—~ & mﬂmﬁmmmuhwﬂmmdlmr
- the paner to appoint iridges:?
& If you were asked (o make .
Jor changing (he proteduse qum
Judges. whal changes would ywu.
Suggest?

= ]
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STRUCTURE OF THE JUDICIARY

The Constitution of Indta provides for a single integrated (udictal
system. This means that unlike some othier federal countries of the
world. India does ol have separale State couris. The structure ol
the judiciary in India s pyramidal with the Supreme Court al the
top, Hiwh Courts below them and district and subordinate courls at
the lowest level [see the dingram below), The lower courts unction
under the direct superintendence of the higher courts.

Supreme Court of India
@ {le decisintis ore binding on il cotrte,
W Can tranaferJodpes of Tish Counis
% Commowve coses: o ooy, coori (o fsell
# Can transfer cases from ane High Conrd to
anather
P! TR
Hﬂh Court
Can hear appesls from lmmr Fouris
f Catitssue qﬁhﬁrmmgﬁmhmﬂd
fghits,
furtsdietion of U State.
@ Exeroises superttiterslonos amd control
DVET CORITis bﬂlrrm‘;t
ﬂ]ﬂtﬂﬁ Court
Dreails with cosms artsing tn the
Districl
& | Unpsidersappeals nn declsions|
@ven by lower courts,
= Ilu'lliesmmﬂﬂ'ﬂngwﬂmhl
et offences
¥
>|Subordinate Courts €
N Cansider cases of|

eivil .n'tﬂ' eriminal
-n_:llun:
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Jurisdiction of Supreme Court

The Supreme Court of India 15 one of the very poweriul courts 131
anywhers In the world. However, I finctions within the imitatlons

imposed by the Constitution. The functions and responsibilities of

the Supreme Court are defined by the Consbilulion. The Supreme

Court has spectflic |ursdiction or scope of powers.

Can = wriln of
Haheas Corpus,
Mandainuss, Probilsdilon,
Cettoruri and Chuo
warmmnio o pobesd the
Fufubvmenial Righls ol {he
inrfividuml.
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Original Jurisdiction

Original purtsdiction means cases that can be directly constdered by
the Supreme Court withoul gotng (o the lower cotirts hefore thal.
From the diagram above. you will nollee thal cases Involving federal
relalions go directly to the Stupremse Court. The Oviginal Jurisdiction
of the Supreme Cournt establishes 1l as an umpire in all disputes
regarding [ederal matters. Inany federal country, legal disputes are
hotind Lo arise between the Unton and the States: and among Lhe
States themselves: The power Lo resolve such cases s entrusted Lo
the Supreme Courl of India. U ts called ortginal jurisdiclion hecause
the Supreme Court alone has the power 1o deal with such cases,
Neither the High Courts nor the lower courts can deal with such
cases. In this capacity. Lhe Supreme Court not Just settles dispules
but also Intérpreis the powers of Union and Stale government as
Tatd down in the Constilution.

Writ Jurisdiction

As you have already studied tn the chapter on fundamental rights.
any mndividual. whose fundamental right has been violated, can
directly move the Supreme Court for remedy, The Supreme Court
ean give special ardersin the fonm of writs. The High Courls can also
issue writs, but the persons whose righis sre violated have the cholee
of etther approaching the High Court or approaching the Supreme
Courl directly. Through such writs. the Court can give orders to the
execulive 1o act or pnot Llo'act in a particular way.

Appelinte Jurisdiction

The Supreme Court i the highest court of appeal. A person can
appeal o the Supreme Court against the decisions of the High Court.
Howewver, High Court must ceritfy that the case 1s it for appeal. thal
1510 say thal 1L Involves a serfous matler ol interprelation of law or
Constitution. In additton, in ertminal cases, If the lower courd has
senteneed a person lodeath then an appeal can be made (o the Histh
Court or Supreme Couri. Of course. (he Supreme Court holids he
powers io decide whether to admit appeals even when appeal s not
allowed by the High Court. Appellate junsdiclion means that the
Supreme Couri will reconsider the case and the legal issues fnvolved
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in-it. If the Coun thinks that the law or the Constitution
has a differeml meaning rom what the lower courts
undersiood, then the Supreme Court will chiangs the
ruling and along with that also give new interpretation of
the provision invoiverd.

The High Cotrts too, bave appellate (ursdiction over
the dectstons given by courts below them.

Advisory Jurisdiction

In addition to original and appellate junsdiction, the
Supreme Court of India possesses advisory junisdiction
also, This means that the President of India can refer any
matter Lhat s of publie tmportance or that which involves
Interprefation of Constitution to Supreme Court [or advice,
However, the Supreme Court Is nol bound to give advice
on such mallers and the Prestdent 1s not bound Lo accept
such an advice.

What then s the utility of the advisary powers of the
Supreme Court? The wtlity 15 two-fold. In the Orst place,
It allows Lhe givernment (o seek legal oplnton on amaller
of importanee before taking aclion on 1L This may prevent
unnecessary Hitgalions later. Secondiy. in the lght of the
advice of the Sugreme Court. Lthe government can make
suflable changes in Its action or legislations.

Article 137
cineees. the Supreme Court shall
have power (o review any
Judgment pronounced or order
made by it.

Article 144

...... All authorities, civil and
judicial, in the territery of India
shall act in aid of the Supreme
Court.
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I Constmm i of Week

Head the articles guoted above. These articles help us
Lo undersiand the untited nature of our judictary and the
powers of Lhe Supreme Courl Dedisions made by Lhe
Supreme Couri are binding on all olhier couris within the
tesritory of India. Orders passed by 1L are enforceable
throughout the length and breadih of the country. The
Supreme Court itself 1s not bound by its dectsion and
can al any Ume review L. Besides, if there (s a case aof
comtempt of the Supreme Court. then the Supreme Courl
ltself decides such o case.

Check your progress
Maich the follmving
Dispile belween | High Courl
State of Btharand
Lini Indtawill b
bul:g ;; T Advizory Jurisdiclion
Judteial review
| Ongnal Jurtsdiction
. Ty LT = -'“. - B :
J Igu_-:-ma!,‘- Supreme Court
"
Declaning alaw
uncorisitational
Junicial AcTivism
Have you heartd of the term fudicinl activism? Or. Public
Interest Littgation?

Both these terms are often used in the discussions
about judiciary in recent Himes. Many people think that
these two things have revoluttonised the unctioning of
Judictary and made Il mare peaple-friendly,
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Do you know ihal in recent Wimes the judieiary has ruled tha
handhs and bartals are dlegal® ,

The chief tnstrument through which judictal actvism has
flonrished tn India is Public Interest Littgation (PIL) or Social Action
Litigation (SAL}. What 1s PIL or SAL? How and when did it emerge?
In normal eourse of law. an individaal can approach the courts only
Il he/she has been personally aggrieved. Thal is Lo say. a person
whise ridhils have Heen violaled, or who s invalved in a dispule.
could move the courl of law, This coneepl underwent a change
arouind 1979. In 1979, the Court set the trend when . deotded to
hear a case where the case was liled nol by the ageneved persans
bul by others on thetr behall, As (his case invoived a consideration
of an tssue of public interest, ) and such other cases came to be
known as public interest liligalions. Around the same ime. the
Supreme Court also took up the case about nghis of prisoners. This
opened the gates for farge number of cases where public spiriled
ciltzens and voluntary organisalions sought judictal inlervention for
prolection of sxisting rivhis, betterment of We condilions of the poor,

2E43E
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protection of the enviroament, and many other issuesin
Lthe mierest of the public. FIL has become the mosi
tmpariant vehicle of judictal aclivism,

Judictary, which Is an insttulion that traditionally
confined to responding to cases brought before 1, began
considertng many cases merely on the basts of newspaper
reports and postal complaints recetved by the court.
Therefore, the term judicial actvisn became the more
popular description of the role of the judiclary,

5 I 1670, TEWSPapTS ;mhlhhnd uepurl:
‘under trinls’, There were many
Bihnr who had spént long years mmiﬁm
than whiat they would have spentf they had
been punishied dor the affences for which they
were arrested. This rqmn prum;plrd nn

-5 ||-

}murﬁ Lhis ok, lthmm:ﬁ:mnu:asmu[
the early Pohiie intevest Litigations (PLs), This
wits the Hussainam  Khatoon ve, Hilar caae.

4 I 1980, a prison inmale of the Tihar fail
mnraged ' sénda seribbiled plece of paper 1o
Justice Krishina lyer of the Supremie Courl
narraiing physical llotture of the prisdpiers.
The judge got it converied inlo o petition.
Though Inter on. the Court abandoned the
practice ol considering letters. this case.
known as Sunil Batm v, Dk Administration
(18580] also became one of the pionsers of
public interest fitigation,

Through the PIL. the court has expandes] the idea of
rights. Clean air, unpolluled water, decent lving, ele., are
rights for the entire soclety. Therefore, It was felt by the
couris thal individuals as paris of the soctety must have
the righi to seek justice wherever such Aghis were violated.

Secondly, through FIL and judicial activism of the
post-1980 perod. the judictary has also shown readlness
o lake into consideration rights of those sections who
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cannof easily approach Lhe couris. For this purpose. the
Judiclary allowed public spirited cltizens, social
argantsalions and lawyers Lo fille petitions on behalf of the
needy and the deprived.

It must be remembered khulurmpmhmd'
the poor .. amqunl:lmm‘ely'diﬂeraﬂ from those which
hawve lth-Erln occupled the altention of the Court ﬁll‘l
they need ....a different kind of judicial :p'ﬂtﬂ#]:- i
we hlindly I'ulllm' the adversarial procedure !.!mlr'
cuse, they would never be able ls enforce thetr
fumdamental rights, — Justice Bhagwatl in Bandinst
Mukil Morcha vs. Unon of India. 1984

Activity
Find out tlie delalls about atl least

one case invalving a PILand study
the way in which thal edse helped
In serving public Interest.

Jucdictal aotivism has had mantfold impact on the
political system. [L has demoeratised the judicial system
by giving not Just Lo individuais but also groups access
to the courts. I has foreed execulive accountability. 1
has also made an altempt (o make the eleciorml system
much more free and fair. The court asked randidales
contesting elections 1o file aflidavits indicating thelr assels
and ineorme along with'educational qualilcallons so that
the people could elect thelr representalives based on
accurale knowlédge,

There is-however 4 negative side o the large number
of PlLs and the jdea of a proactive judictary. In the first
place it has overburdened the courts, Secondly, Judicial
activism has blurred the lne of distinetion between the
executive and legisialure on the one hand and the judictary
on the other. The court has been involved in resolving
yuestions which belong to the execulive. Thus. for

2E43E
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instance, reducing air or sound pollution or investigaling cases of
corruplion or bringing about electoral reform ts not exactly the doty
of the Judiclary, Thess are matlers Lo be handled by the
administration under the supervision of the [egislatures, Therelore,
some people feel that judicial activism has made the balkance among
the three organs of government very delicate. Democratic government
1s based on cach organ of government respecting the powers and
jurisdiction of Lhe others. Judicial activism may be crealing sirains
on Lhis demacralic principle,

You are e Juncs

A group of citizens from o city hove
approached the court through o PIL
nakimd for an order Ip the oty nanicipal
nuthorities lo remove shims and
beautify the cily in order fo atiract
myestors to the city. They argue that
this fs in the ‘pubilic interest.” The
residents of the: slﬁm localities have
responded by aaymg that this wﬂ!
encroach on their tight to, life. Ihmy
argue that right 16 le 1= more central
1o ‘publie miterest’ Lhauutﬂghlha
tlean ety

fmagine that you are the judse

Write o Judgement déciding if the PIL tavolves ‘public tnterst’.

Juptciary axp Ruents

We have already seen that the judiciary 1s entrusted with the task ol

prolecting rights ol Indtviduals, The Constilubion provides lwo ways

in which the Supreme Court can remedy the violation of rights.

% First it can restore fundamental fghts by Isstuing writs of Habeas
Corpus; mandamus elc. farticle 32}, The High Courts also have
the power 1o Issue such writs farticle 22G).

&  Secandly, the Suprethe Cotird can declare the concerned law as
unconsiiulional and thersfore non-operalional (article 13).
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Tegether these two provistons of the Consiitution
establish the Supreme Courl as the proleclor of
flundamenial rights of the eltzen on the one hand and
mterpreter of Constitution on the othier. The second ol
the two ways menloned above involves judicial review.

Perhaps the most Important power of the Supreme
Court s the power of judicial review. Judicial Review
means Lhe power of the Supreme Court (or High Couris)
to examine Lhe constitulionality of any law if the Court
arrives al the conclusion that the law is inconststent with
the provisions of the Constlullon. such a law is declared
as unconslitulional and inapplicable. The term Judicial
review s nowhere menbioned o the Constitution. However,
the fact that India has a wrilten constilution and the
Supreme Court can strike down a law thal goes agains|
fundamental rights, implicttly gives the Supreme Court
the power of judictal review.

Hestides. as we saw ot he sectionon jursdiction of the
Supreme Court, in the case of federal relations oo, the
Supreme Courl can use the review powers ff a law Is
inconststent with the distribution of powers laid down by
the Cortstitution. Suppose, the eentral government makes
a law. which according to some States, concerns a subject
from the State list. Then the Stales can go Lo Lhe Supremie
Court and I the courl agrees with them, IUwould declare
that the law is unconsUlulional. In Uids sedse, e review
power of the Suprenie Court Includes power (o review
legislalions on the ground that ey viglate indamental
righis or on the ground thal they vialale the federal
distribulion of powers. The review power exlends Lo the
laws passed by Stale legislatures also,

Together, the writ powers and the review power of the
Court make judictary very powerful. In partieular, the
review power means thal the judiclary can interpret the
Constitulion and the lnws passed by the legislature. Many
people think thal this feature enables the judiciary (o
protect the Constilulion effectvely and also o protect the
rights of citizens. The practice of entertaintng PlLs has
further added to the powers of the judictary in protecting
rights of cltizens:

2E43E
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‘D yeu kmow thal the praclice of public interest liigniion s now
becoming more and more acceptable fn many other countres?
While many couris across the world, particularly in Souih Asia
and Affica proctice some form ef judicial activism compambie to
that of the Indian judiciary. the constitition of Soith- Africa has
meorported publie interest Bigaton in s bill of rights. Thus,
n South Africe. L 18 3 fandamental dght of the ellizen o bring
before the Constitutional Court, cases of violation of ather persons’
righta.

Bo you remember Lhal in the chapter on rights we mentioned the
rightl against exploitalion? This right prohibils forced tabour. (rade
in liman esh and proliibits emplovisent of children tn Barardons
Jatzs, Bud the question fs: how could those, whese tighis were viclated.
approach the court? PIL and judictal activism made 1l possible for
conirts to constder these violalions. Thus, the court eonesidered a whole
set of cases: the bitnding of the Jatl inmates by the police, inhurman
working conditions in slone quarries, sexual exploftation of children.
and so on, This trend has made rghls really meaningfil furthe poor
and disatdvaniaged seclions.

Chnr:k YOur progress
Whem does the Cowrt use the review powers?
“b—m is the difference between Judicial review
m:ﬂﬂiila

Fon
W
L]

Jurmciary AND PARLIAMENT

Apar from taking a very active stand on the matter of rights, the
court has heen active In secking to prevent subversion of the
Constitutton through political practice. Thus, areas thal were
considered beyond the scope of judictal review sich as powers of Lie
Presidenl and Governor were brought under the purview of the
courts,
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There are many other instances in which the Supreme Court
actvely inwvolved tsell in the admmistration of justies by giving
direciions Lo execulive agencies. Thus, Il gave directions (o CBl Lo
Inftiate nvestigalions agamst politiclans and bureaucrats in the
hawala case, the Narastimmhia Rao case, illegal allobment of petmol
pumps case ele. You may have heard about some of these cases,
Many of Lhese instanees are the products of judicial aclivismu

The Indian Constitistion Is based o a delicate principle of limiled
separatlon of powers and checks and balanees. This means (hal each
argan of the government has a clear area of functioning. Thus, the
Parltament i1s supreme in making laws and amending the
Constitulton, the execulive Is supreme in implementing them whitle
the Judiciary Is supreme i settling disputes and dectding whether
the laws thal have been miade ave in accordandcs with the provisions
of the Constitullon. Despile such clear eul division of power Lhe
conflict between the Parllament and judictasy, and executive and
the judiciary has rematned a recurrent théme in Indian politics.

We have already mentioned the differcnces thal emerged between
the Paritamenl and the judictary over right o properly and the
Parllament’s power lo amend the Consitlulion. Let us recapiiulate
thal brefly: '

Immiediately after the implementation of the Constitution besan,
a controversy arose aver the Parlfament’s power to restricl fght to
property. The Parliament wanted o put some resirictions on the
right o hold property so thal land reforms could be tmplemented.
The Court held thal the Parllamenl cannol (hus resteicl indamental
rights. The Paritament then Uied o amend the Constitution. Bul the
Court satd thal even Lhrough an amendment, a fundamental right
cannol be ahndged.

The following tssues were al Lthe centre of the controversy between
the Parltament and the judiciary.

# Whal 5 the scope of rghl Lo privale property?

% What i the scope of the Parllament's power (o curtall, abridge or
abrogate fundumental rights?

= Whal Is the scope of the Parliament's power to amend the
constlutlon?

# Can the Parllament make laws that abridge fundamental righis
while enforeing directtive prineiples?
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mﬁmrﬂnb no two oplmions
-" Ahie need for the maintenance of

it { priiciple. The docirine of
idependence s nol (o be raised to
the Jevel of o dogma =6 as L enable
iﬁbmm lo funcion as a kind
of super-legislutute or super-
peectiLlive. The Judicinry is there Lo
interpret the Constitulion or
dudicale vupon the righis.. "

Krishnoswoml Ayyor, CAD. Vel Xi po B37, 29 Nevembier 1840

During the pertod 1967 and 1973, this controversy became very
serious. Apart from fand reform laws. laws enforeing preventive
detenition. laws governing reservalions In |obs, regulations acquiring
privale properly ldr public purposes, and laws deciding the
compensation for such acquisition of privale property were some
Instances of the conflict between the legiskature and the judictary.

In 1973, the Supreme Courl gave a decision that has become
very important in regulating the relations between the Parlament
and theJudictary since then, This case 1s famous as Ihe Kesavananda
Bharall case, In this case. the Court ruled thal there Is a basle
strueture of the Constitution and nobiody—not even the Parllament
(through amendmentl—can violate the haste structure. The Courl
did two mere things. First, It satd that right to property (the disputed
ssue) was nol part of basie structure and therefore could be suttably
abiridged. Secondly, the Court reserved Lo itselfl the right o dectde
whethier varfous matlers are part of the basie strueture of the
Conslitution. This case s perhiaps the best example of how judiciary
uses its power to interpret the Constitution.

This ruling has changed the nature of conflicts between the
legisiature and the judictary, As we studied earller, the tight o
property was laken sway (fom the sl of fundamental rights tn 1979
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and this also helped in changing the nature of the
relatonship between Lhese two organs of govertiment.,

Sore $ssues sUll remain a bone of contention beiween
e two — can the fudiclary intervene in and regulate the
functoning of the legislatures? In the parbamentary
systemn, the leglslattire has the power Lo govem iiself and
regulate Lthe behaviour of tis members. Thus, the
legisialure can punish a person who the legistaluire holds
gullly of breaching privileges of Lhe legislalure, Can a
person who Is held gnilty for breach of parilamentary
privileges seek protection of the courts? Can a member of
the legislalure against whom the legislature has taken
disciplinary actlon get protecton from the court? These
Issues are uriresolved and are milters of polential condlict
between the two. Sintlardy. the Constitulion provides thal
the conduct of Judges cannol be discussed in the
Parliament. There have been severnbinstances where the
Parifament and Stale legislatures have easi aspersions
an the lunctoning of the judictary. Stmtlirly, the judiclary
too has erilicised (he lediskatures and issued instrctions
lo the legislatures about the conducl of legislalive
buestness The legiskalures see his as violating the principle
of parllamentiary sovereignty.

These lssues indicate how delicate the balance betwesn
any two organs ol the govermunent 18 and how Importanl
it 15 for each organ of the government In a democracy to
respect the authorily of others.

Check your progress
The main issues in Lhe confliel between
(he judiectary and the Parllament lave
o B been:
* B & Appointment of judges
) * MMW af furdges

& S:rupeqfﬂhrﬂmnmiﬁfpmﬂﬁr to,

amend the Consiitution
# [nterference by ﬂwﬂmi&mmun_:
the functioning of the fudiciary
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Conclusion

In tins chapler. we have studied
the role of the pudiciary n our
democralic structure I spile ol
U tprstnns Lhol sroiss froo Ume
bey Lrmit bty Ll fuclbetiory urul
(i expeunbives i Uhe legtsbiture,
the prestige of the judiclary has
Inerepsed considerably. Al the
same e, there are many mare
expssctntions fom the judiciary
Ordimary ciiizens also wonder
how 1l {s possibie for mamny pesple
tagel easy acquitials and how
wiinesses  change thelr
iesttmontes W suil.the wealthy
and Lhe mifghty, Thess are some
issnies nbout wikch oor judicinry
i conearnes] L,

¥uirhave sesn n Uhils chagdar
thisl fpdictnry in foedin s a very
powerinl instlintien, This power
has pgenerated muoeh awe and
ety hopes o 1 Jadietary In
Iindin 1s also known for s
inddependetice. Thmtigh variois
decisins, e judiedory lus ghven
naw inlerprefations to fhe
Constitulion and protecied the
rigfhis of cilizens. As we saw in
this chapler. democriy lunges
on the delicate balanve of power
betwesnt Lhe Judiciary dnd the
Paritamment and both silulions
have 1o Tunclion within Lhe
limilatlons, sai by [he
Cors! ition
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Exercises

1. Whal are the different ways in which the independence of the
juidictsry i ensurad? Choose He odd enes oul.
. Chiel Justice of the Supremie Courl is consulted in the
appoiniment ol other judges ol Supreme Court.
il. Judges are genernlly med removed before the age of retirement
iii. Judge of a High Court cmnot be tronsierred. to another High
Court.
iv.. Parlinment hos no say in the appomiment of judiges.

2. Does independence of the judiciary mean that the judiciary 5 not
accountable to any coe? Write your answer o nol more than 100
wWoris.

3. What are the different provisions in the constitution in order to
maintain the indeperndence of judiciary?

4, ﬂen.d the news report below and tdentify the following aspects:
%  What is theicass aboul?
¥ Who has been the beneflelary i the case?
Y Who 5 the petitioner in the case?
% Visualse whal would have been the differen| arguments pul
forward by the company.
Y What prjumenis would the formers have put forward?

Supreme Court orders REL to pay Rs 300 crore to Dahanu
farmers
OntrCorprorle B 24 March 2005
Mumbal: The Supreme Court his onflered Relines Euermy Lo pasy
R 300 crore o farmers who grow e chitloo fril in the Dalung
area oulside Mumbat, The order eomes after te chilioo growers
petttmmed the court amanst the pollotosn coesed by Reliimec's
therm! power phant

Dabnnu, which s 150 km from Mtrlﬂmmsnsrjfsumhmlg
agriculturs] sl hortlesllums) sconmmny known or its Gsheries
ayed foresits past over a decade o, but wis devastated tn 19549
when & Vhermm] power prlanl camee inlo operation in e reglon,
The next vear, this leritle bell saw iis firs) evop Bilure. Now, 70
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percent of the crop of whad was enee the il bowl of Mahomshim
ta gone. The Bshertes have shut and the forest cover has thinnes).
Farmers and environmentalists say that ly ash from the pover
plomit entered ground watey and polhited the entire eoo-system.
The Daihamn Taluks Envirosmnen Prolection: Authonty ordersd
the thenmad staton to sel upa pdbiston comirod wimt e Teduee
sulphvr emtssions, sl i spile of 3 Supreme Conrt onder becking
the ardder the pollution control plant was notl 524 up even by 2002
I 20003, Belianes aegubred e thermid statton and re-subseited
a suchieedule for st lltion process in 2004, As the polltion cotrol
plant s still not sel ap, the Dahang Taluka Envirommental
Prodection Authonly adked Heltuner for o bank gunmntee of He
300 crores. '

5. Read the fllowing fiews report and,

"\
"\

W

Tdemitily the povermments al different levels
Tdemtify e role of Supreme Courl

Whint elements of the working of judiciary and executive can

yvou jdentify m it?

Identify the polioy issuss. matters relaled: o legisintion.
implementation and- nterpreiation of the law involved m this

cose.

Centre, Delhi join hands on CNG issue

By (O Stef] Reporter, The Hirndis 23 September 26001

NEW DELHL SEFT. 22 The Cenire i the Dellil Govermment
toxkay sgfreed to Jotnlly approach tye Supreme Court this commng

week.., Ior phasing oot of a0l siom CNG ommmercisl vehiehs i

the Capital. They also devided to seek a dual lael pobiey for the
city tastend of puttng the entire trinspartation sysiem on the
singe-fuel mode “whiel was fall of dangers e would resull in
dbcsier.”

I wies also dertilesd o discourage the ke of CNG by pravate
vehibele owness In the Capiial. Both govermanents would press for
allowing Uie use of 0.05 per cent low sulphur diesel for rotmbog of
buses'in the Capital In additton. it would be pleadied before the
Cotrt that all commereinl veliteles. which fullll the Hur.l

afindirds. sl be nllowind o gy e e clly. Though both the

Centre nnd the State would e sepeirsile allidoviis (Hess would
eortmn comen patrits, The Conitre wonld olso go oot and suppor
the Delhy Goverrmymt s stoad- an the Issues coneormng ONG.
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Threse decistons woery tnken ol momeelig between the Deliy Cluel,
Minlster M St Dikshit oesd i Do Pedrolvom mnd Noaloml
Gas Minister, M. Ram Natk

M. Difeddut woted the Central Governmend would reguest the
court thit m view of the high powered Committes appotmtiad under
B JeA. Mashellar to suggest on “Anio Fuel Policy™ {or the entire
coumizy, it wonld be appapdate to extend the deadbioe os (twas
ot prossthile toconvert the onttee 10,000.odd bos feel tnte CNG
during the presiribed time frome. The Mashelkar Commitive bs
ipected o sulimit Uy report withun o period of stx montls,

The Chiel Mimdsier sald lhne was required Lo inpleoent the
court direcives, Referming tn e covedinated spproach on the
tssue. Ms. Dikshit satd this would take into accommf the details
abot the number of velifcles (0 be run on CNC ehiminpbing long
quenes omtside CNG iling sinflons: the CNG fie] requirommis
ol Db aned i wivgs and micaris o implement the direclive of
the court

The Stupreme Court had | refossd W rebx the only CNG norm
far the ciiy's buses but siud 1 bod pever tisitsted on CNG - for
taxts and antn rickshows. M. Natk satd the Centre wonlid nsist
an allwingt wse of low sulphior diesel for buses in Dell os puiting
the enttee ransporinton system dependent on CNG could prove
o e disgstrenis. The Copilal relid ob plpeline sapply for CNG
ard any disruption would throw the public trafisport system ol
af gdear.

6. The lollowing is a statemend aboul Evuador. What similariiles or
differences do you find between this example and the jodiclal sysiem
in India?

Tewtneld be hedpfind of 2 body of cammon Liw. or adictal precedenl.
cxisted that eould elartfy o poumalists oghts. Unfortusstely,
Eoumlor's courts don't wark thal wiy. Judies are nol lorved Lo
resspert the ralings of hglier courts i previous cases. Unlike the
US, ann appredlinte puathize tn Eewssdon ot elsewhere th South Ameriea,
for that matteri need not provide 5 writlen dectton explidning
the legal lasis of o raling. A fudge may mle one way todiy and
the apipostte way, I a stinthr cise, (oaiorow, withoul explalning
whiy.”
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7. Read \he following sistements: Match them with the different 140
junsdictions the Supreme Court can exercise - Origmnal, Appellate,
anid Advisary.
% The government wanted to know if i can pass a law gbout the
citizenship stotus of residents of Pakistan-occupied nrens of
 Jammu and Kashmir
% In order to resslve (he dispute abouwt river Cauvery the
 government of Tamil Npdo wanits to approach the conrt
% Court rejected the appeal by people ngninst the sviction from

the dom stie:
%. In what way can public interest Htdgation help the poor?

8. Do you think that judicial activism can lead 1o g conflict between
the judiciary and the exeouthe? Why?

10, How ts judicind activism related 1o the protection of fundomental
rights? Has 1l helped in expanding (he scope of fundamenial rights?
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